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This wild confirm our digéuSSion regarding your ,request for. /

information concerning what the effect would be if we were to .. 7
agree to the;release of our Démjanjuk files gﬁrsuant to several

pending FPOIA'requests. - ' p / ;

I am familiar with the facts of the Dejmanjuk case because I
was the lead attorney on it.,) I am also familiar with the fact
that we are currently providing judiciqt assistance to the State
of Israel in their investigation and prbsecution of Demjanjuk,

who was extradited there this past February.

I can'state'hg quivocally that we should 6ppose release of
our files for theffollowing.reasons:

1. Concern over the integrity of the Israeli prosecution and
of fairness to the dgfendant -- release of our material now
would, in all-probability, reveal {and could easily undermine and.
prejudice) the Israe prosecution strategy. .

naturally attend the felease 5f certain {and oftentimes dramatic)
material. The releasé of such material could well be expected to
infringe upon and prejudice the defendant's right to a fair trial
by inflaming public opinion and outrage.

2. Converéely, here ié({ée expected publicity that would

. 3. We have a lot of "background"” material in the files which
hasfbeen supplied to us either by ‘individuyals.whose identities we
would want to protect jor which was prepared by OSI (or AUSA)
attorneys. , OSI investigators and historians also prepared at the
direction of the case attorneys, much material including investi-

gative reports, that aébears in the case files.

4, There is no way we can determine atﬁihis time what
material, if any, could be called from the fjles and/or sanitized
for release to the public. A

If you need additional information, pledse call me.
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Subject FOIA Requests: John Demjanjuk : 1 .fJune 3, 1986 . -
1o Neal M. Sher From Martin H. Sachs
Director L Trial Attorney

ISSUE: Whether or not we reveal our aidIE'Israel and protect
these files or release the documents and conceal our aig.

INTRODUCTION

I have been notified by the’FOI/PA office that they are not -
ready to start processing all of the material we have 9n John '
Demjanjuk pursuant to several pending FOIA requests,.

I discussed this with Mike and he suggested that I prepare a
memo to you briefly setting forth his concern at releasing this
material,

DISCUSSION
Mike -- for a Very good, but not pg?llC;zed, reason -- does
not want to allow the files sent over. = The bind this position

puts us in is that, for all outward purposes, our involvement
with this case is over and the FOIA office is therefore entitled
to the files. To prevent release of those files to them, we must
give them a valid reason. That presents no problem -~ obviously,
we can tell them what the situation is with respect to the case.
What does present a problem is ‘that the FOIA office must then
notify the various requestors as to why the requested d material
cannot be released. :The notification must compact to one or more
of the specific_Statutory exceptions.

1/ Requests have been received from Warren Rechie (860278),
DENYS Blaheway (860296), Saulius Simoliunas (860419), a Mr. or
Ms. Kingston (9320) (who appears to have withTdrawn Ms./
request), and alcron Beacon Journal/Funk (no FOIA number assigned
as of this date). : }
2/ I refer here specifically to our office's aid to Israel as
well as the possibility of Demjanjuk's possible subsequent
(Footnote Continued)
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Unfortunately, there are no exceptions that would cover all
of our files in their present, apparently closed status. Stated
in the converse, the Statutory exceptions which would provide
sufficiently broad coverage to deny release here only apply to
active cases -~ the very opposite of the image that office is
publicly seeking to portray.

Where does this leave us?/%irst, we cannot ignore the
requests, or we will surely be sued. . Second, to assert (directly
or by inference) that the case is closed means we must rely upon -
exemptions that do not afford adequate or relevant coverage,
leaving the file vulnerable to significant portions having to be
released.

I have researched this issue and there are really only two
avenues to follow: (1) protect the documents by admitting our
help to the foreign government (this allows us to rely upon the
active case exemptig9), or . {2) release the documents and thereby
conceal our help. <=’ In all fairness, the -decision should also
be based upon input from Israel. .

" Recommendation: The important thing here is protection of
the documents, not our aid to Israel (which is probably assumed
by anyone following this matter anyway, or the fact that we might
acquire custody of Demjanjuk again at some point in the future
{(which would obviocusly generate immense publicity if it happens,
and for which we would need all of files -- free of public
invasion). Accordingly, I recommend that we advise Israel of the
situation, and, upon their concurrence, advise the FOIA office
that this is still an active case, based upon aid to a foreign
government, and thus be able to protect our files under the
relevant exemptions.

Because FOIA wants this material now, would you please
advise me at your earliest convenience what I should tell the
FOIA office. : :

(Footnote Continued) .
deportation to the Soviet Union should he not be convicted in
Israel and then returmned to the United States.

3/ This presupposes that there is no record in the file
memorializing a request for, or offer of, our help,
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